The 403(b) Regulations Finally Go Final

OnJuly 23, 2007, amomentousevent occurred in theworld of 403(b) tax-sheltered annuities, with
theissuance (published July 26, 2007) of thefirst comprehensiver egulationsin43years. The
regulations package reaches out beyond 403(b) to a so provide guidance on 414(c) common control
for certain tax-exempt organizations.

Thegenerd effective dateisfor taxableyearsbeginning after December 31, 2008, with some
notable exceptions. Theportion of theregulationsdealing with thegrandfathering of incidenta life
insurance contracts appliesto contractsissued up to 60 daysafter the publication date. Similarly, the
new in-service contract exchange rules do not apply to acontract received in an exchange that
occurred on or before 60 days after the publication date. Churches sponsoring 403(b)sand
collectively bargained situationsmay experiencealater effectivedate.

Solet’'sexplorethehighlightsof theregulations:
Existing IRS positionsthat have been acknowledged:
e 403(b)sthat providefor vesting.

o Age50 catch-up appliesonly after the402(g)(1) (employeedectivedeferra limits) and
402(g)(7) (15 years-of-service catch-up) dollar limitations.

o Thenonelective nature of post-severance contributions (upto 5 years).
» Meaningful noticeisneeded to satisfy universal availability for salary reduction contributions.
o Hardshipdistributionsfollow the401(k) rules.

Brand new highlights:

» Requirement that a403(b) program be maintained pursuant to awritten defined contribution
plan which satisfies403(b) in both form and operation and containsall thetermsand
conditionsfor digibility, limitationsand benefitsunder the plan.

o Electivedeferrasfor 403(b) and 402(g) purposesarelimited to contributionsunder acash
or deferred el ection as defined under 401(k).

» Thegood faith reasonable standard of Notice 89-23 for nonelective nondiscriminationisno
longer maintained.

» Non-grandfathered contracts not subject to distribution restrictionsmay offer distributions
only after severance of employment or upon the occurrence of an event such asafter afixed
number of years, the attainment of astated age under the plan or disability.


http://www.ustreas.gov/press/releases/reports/td%2093403_checked_.pdf

Additiondly, theregulationsprovidethat:

o Contribution amounts (in non-ERISA plans) must betransferred to providerswithina
period no longer than isreasonablefor proper plan administration, such astransferring
eectivedeferra swithin 15 bus nessdaysfollowing the month in which these amounts
would have been paid to the participant.

e Incidentd lifeinsurance, unlessgrandfathered, may not be part of a403(b) plan.

e Theseplansmay terminateand distribute assetswith full rollover ability, aswell as
recognize the occurrence of an employment severance where an employeeno longer
worksfor an employer eligibleto maintain a403(b).

e In-service, plan-to-plan 403(b) asset transfersare limited to Situationswherethe
participant isan employee or former employee of the employer sponsoring thereceiving

plan.

e Church403(b)(9) retirement income accountswill be expected to be maintained pursuant
to awritten plan which affirmatively statestheintent to be aretirement income account.

Finally, the414(c) regul ation addresses aggregati on to determine the employer for control group
benefit purposesfor al exempt organizations (not governments), except churches, based upon an
80% director or trustee common control test.

So, welcometo anew world for 403(b). Check out our updated 403(b) web pagesfor
guidance, publications, FAQsand other useful resources. m

Announcement 2007-63 Clarifiesthe | RS Position on the
Elimination of the Schedule P (For m 5500)

In conjunction with the Department of Labor’sJuly 21, 2006, Federal Register announcement
mandating theeectronicfiling of the Form 5500, the | RSinitiated certain other measuresintended
to reduce burdens and expenses on both thefiling community and theinvol ved regul atory
agencies. Among those measureswasthe elimination of the Schedule P, Annual Return of
Fiduciary of Employee Benefit Trust.

Withtherelease of Announcement 2007-63 on June 29, 2007, the |RS has announced that it
will trest the plan’sfiling of the appropriate Form 5500-seriesreturn as“if thefiling constitutesa
return of the plan’semployee benefit trust for purposesof 86501(g)(2).” Simply put, asof 2006
(or 2005 for Form 5500-EZ), thefiling of aForm 5500-seriesreturn will replacethe Schedule P
asthetriggering devisefor purposesof 86501(g)(2). m

Please sharethis Specia Edition with your colleagues. To subscribeto our newdetter, pleasego
towww.ir s.gov/ep. All editionsof the Retirement Newsfor Employersarearchived there. m



http://www.irs.gov/retirement/article/0,,id=172430,00.html
http://www.irs.gov/pub/irs-drop/a-07-63.pdf
http://www.irs.gov/ep

